dust-covered football field on the outskirts of town, he dropped a 
bombshell. 

Departing from his prepared speech to a Labor Party rally Whitlam 
accused the CIA of channelling funds into domestic Australian political 
matters, specifically, funding the National Country Party. He knew of two 
instances, he said, where the CIA had provided money for domestic 
political influence. Most recently, the leader of the National Country Party, 
Doug Anthony, had received money—Whitlam claimed—from a CIA 
operative who rented Anthony’s house.” While Whitlam did not name the 
CIA employee, Doug Anthony soon did. In a personal statement to 
Parliament, Anthony acknowledged his friendship with the former CIA 
operative Richard Stallings, that he had rented his house to him and that 
their two families had taken holidays together, but denied any knowledge of 
Stallings working for the CIA. In Washington the US Secretary of State 
Henry Kissinger fired off a furious telegram to the ambassador in Canberra: 
‘such a charge against NCP leader Anthony ... could have damaging fallout 
on other aspects of US—Australian relations’.” 

Stallings, who had helped establish and was the first head of the 
American base at Pine Gap near Alice Springs,” had indeed worked for the 
CIA, but his name had not been included on the official Department of 
Foreign Affairs list of declared CIA officials provided to Whitlam at his 
request. Whitlam’s response to this departmental ‘lack of candour’, through 
which he had been misled, was utterly predictable: furious that the 
department had placed him in the position of potentially misleading 
parliament—which to Whitlam was always the most serious political 
affront—he would continue to restate the allegation until the correct 
response was given. ‘After some pressure’, Whitlam later told parliament, 
‘the Department of Defence acknowledged the true nature of his [Stallings’ | 
employment’.” 

As Whitlam repeated his claims, Anthony challenged him to prove that 
Stallings was a former CIA operative. Whitlam prepared to do just that, 
using the information previously provided to him by the Department of 
Defence but without breaching national security since Anthony had already 
named Stallings. Despite the most concerted efforts of the secretary of the 
Department of Defence, Sir Arthur Tange, to convince both Anthony and 
Whitlam that they must withdraw on the grounds of national security, 


neither would yield. Tange could see no way of preventing what seemed 
certain to unfold over the next few days: when Parliament next rose, the 
Prime Minister would answer the leader of the National Country Party’s 
question, confirming that the former head of Pine Gap had worked for the 
CIA and, by implication, revealing Pine Gap to be a CIA operation. The 
flinty Tange was horrified. ‘This is the gravest breach of security ever’, he 
told John Menadue, ‘the country will be cut adrift’.” 

The effects of these developments were immediately felt in the 
international security community and the CIA became directly involved. 
Ted Shackley, head of the East Asia division of the CIA, called in the ASIO 
representative in Washington for a fiery meeting on 8 November, 
expressing ‘grave concern’ that the names of four CIA members in 
Australia had already been revealed in the media and demanding ‘that a 
tough telex be sent back to Australia ... Whitlam was roasted and the whole 
Australian intelligence relationship with the US put under threat.” 
According to later reports, the Governor-General, Sir John Kerr ‘sought and 
received a high-level briefing from senior defence officials’ on this CIA 
threat to withdraw intelligence cooperation. The briefing was allegedly 
provided by the chief defence scientist, Dr John Farrands, while Kerr was in 
Melbourne during Melbourne Cup week.” Farrands and Kerr both firmly 
denied that any such briefing on the ‘security crisis’ took place and 
Farrands threatened to sue The National Times for pursuing it.” 

Farrands was the best local authority on the joint United States— 
Australian facilities; he had briefed Gough Whitlam for two hours on the 
operations of the American bases in the earliest days of the Whitlam 
government.” The Vice-Regal notices show that Kerr and Farrands had in 
fact met earlier, on 28 October, to discuss recent developments, as Kerr 
later acknowledged: ‘He came over and we had a good interesting talk 
about the constructive work they were doing in Defence Science’.” 

Whitlam flew in from his Port Augusta security imbroglio on the evening 
of 3 November, to join the other protagonists in this drama at a highlight of 
Melbourne’s spring racing carnival, the annual Melbourne Cup ‘at home’ 
reception at Government House.” There, Kerr raised the question of the 
half-Senate election with the Victorian Liberal premier, Rupert Hamer, his 
governor, Sir Henry Winneke, and the New South Wales governor, Sir 
Roden Cutler. Fraser had told Kerr that the half-Senate election was simply 


not an option because the conservative state governors would refuse to issue 
the writs necessary to set the election in process but Kerr now received a 
different view of the willingness of these premiers and their governors to 
make such a dramatic and, to some, unconscionable, intervention in the 
calling of an election. Both Cutler and Winneke made it clear that they had 
agreed to no such thing. Cutler indicated that, had he been instructed by the 
Victorian premier to refuse the writs, he ‘would have argued against such 
advice to not issue writs and, if necessary, would have resigned as 
Governor’. The Victorian premier himself later revealed that he would 
never have acceded to such a demand from Fraser: ‘I was adamantly 
opposed to a final act which would block the budget ... I think most people, 
certainly I and others, thought that it was improper’.'” If Whitlam had 
requested a half-Senate election, Hamer said, ‘an election would have been 
held’. 

It was at this time that the Attorney-General’s department urged 
Whitlam, in the strongest possible terms, to now formally advise the 
Governor-General of a half-Senate election. In this secret recommendation, 
prepared for the Prime Minister on 3 November, the department argued that 
this was the right time for Whitlam to make official his intention to call the 
half-Senate election. It confidently claimed that the Governor-General 
‘would accept the advice and act on it’, and noted Fraser’s repeated public 
statements that he would ‘obviously accept’ any decision of the Governor- 
General.” The department recommended that Whitlam advise the 
Governor-General of his decision to call a half-Senate election as early as 
possible, and, later that day, Whitlam’s office set in train procedures for 
doing exactly that. The half-Senate election was now officially in play. 

As Think Big won the Melbourne Cup for the second time, and a streaker 
wearing nothing but a hat and a bandage on his leg raced across the track, a 
new opinion poll showed Labor ahead of the Coalition by 2.5 per cent in 
prospective Senate voting.'’ Of all the polls now showing a dramatic 
increase in the government’s standing over the previous four weeks, this 
was the most significant for both government and Opposition; on these 
latest figures the government would indeed pick up the seats it needed to 
control the Senate." It drove Whitlam to his final decision: to end the crisis 
by announcing an immediate half-Senate election. It was the possibility that 
had been ‘haunting’ the Opposition." 


Thursday 6 November, was a busy day. The Attorney-General, Kep 
Enderby, finally presented Kerr with a joint opinion from himself and the 
solicitor-general, Maurice Byers, on the deadlock and the constitutional 
position in the Senate. This was the government’s senior legal officers’ 
response to the ‘Ellicott thesis’, considered largely irrelevant by Whitlam 
and now refuted by the Commonwealth Solicitor-General and Attorney- 
General: ‘We have found ourselves ... firmly of the opinion that Mr 
Ellicott’s expressed views are wrong’. The joint opinion rejected Ellicott’s 
basic contention that a Governor-General could dismiss an elected 
government, noting that such a position presented a danger ‘to the orderly 
working of Government’ and disputing its constitutional validity. During 
his discussions with Kerr, Enderby went further, disputing the existence of 
‘reserve powers’ and telling Kerr that the Senate would eventually ‘crack’. 
The Governor-General’s response shocked him: ‘that’s not what Malcolm 
tells me’, Kerr snapped." The Senate meanwhile again resolved not to 
proceed with the Appropriation Bills in the same terms as adopted in 
respect of the original Appropriation Bills. The resolution was 
communicated to, but not considered by, the House of Representatives. 

At noon on 6 November, shortly before a scheduled meeting of the 
Executive Council, Whitlam met briefly with Kerr and confirmed with him 
the most important decision of any since the Senate had first refused to vote 
on Supply—he would call a half-Senate election, to be held on 13 
December. Sir John Kerr then chaired the Executive Council meeting with 
his ministerial advisers, including the Prime Minister, as if there were no 
crisis, as if it had all been a momentary product of the overblown political 
imagination peculiar to Canberra. Kerr shared a joke with Whitlam about 
the continuing frisson between Lionel Murphy and Sir Garfield Barwick on 
the High Court. Murphy was insisting that the court provide his newly 
appointed female tipstaff—the first woman ever appointed to the position— 
with a uniform, just as all male tipstaff were. Barwick, infuriated, had 
refused. It was a jovial exchange between Prime Minister and Governor- 
General that belied his view of the advice that Whitlam had just given him. 
Sir John Kerr returned to Yarralumla and instructed maintenance workers to 
soundproof his office.” 

Later that afternoon Whitlam asked Bill Hayden to give the Governor- 
General a ‘warts and all’ account of the interim financing. Whitlam assured 


Hayden that Kerr had not expressed any concerns over the alternative 
arrangements and that he thought it important that the Governor-General be 
fully apprised of its authorisation through Attorney-General’s and Treasury: 
‘He’s one of us. You can trust him. He’s on our side. Tell him the lot’. 
Hayden obliged, describing the scheme to Kerr as ‘a pretty scrappy 
arrangement’ and making clear his lukewarm view of it. Nevertheless, 
Hayden told Kerr that Supply would last until about 11 December and that 
there were sufficient funds through the Treasurer’s advance for a few weeks 
after that. Hayden was surprised that Kerr ‘did not seem notably interested 
in what I had to say on this scheme’, and left the meeting strongly 
suspecting that Kerr was not as supportive of the government as Whitlam 
imagined.'* 

So alarmed was Hayden by the Governor-General’s demeanour that 
instead of driving directly to the airport as he had planned, he told his driver 
to turn around and head straight back to Parliament House. Running 
through the corridors of Parliament House, Hayden burst into the Prime 
Minister’s suite. ‘My old copper’s instincts tell me he’s going to sack us’, 
he told Whitlam breathlessly. 

Whitlam paused briefly before dismissing it out of hand. ‘No, Comrade, 
he wouldn’t have the guts to do it!’"” Whitlam was not the only key player 
in this to question Kerr’s ‘guts’. On a flight from Sydney to Canberra, Sir 
Garfield Barwick told a startled young lawyer seated next to him, ‘Jack 
Kerr ought to sack Whitlam, but he’ll never have the guts’. Their 
assessment of Kerr’s fortitude was a rare moment of unanimity between 
Whitlam and Barwick. 

Thursday 6 November, was also the day of a critical meeting between the 
Governor-General and Malcolm Fraser. Liberal Senator Peter Baume noted 
in his diary: ‘JMF went out to Government House again. He was happy on 
his return. Things look brighter’.'’ As the crisis had deepened, Fraser’s 
comments had become more pointed, less reassuring in what he termed ‘the 
battle of wits and pressures’ with the Governor-General, and Kerr was 
feeling the pressure from Fraser’s direct, threatening language. ‘He felt he 
should say that if I failed to act I would be imperiling the reserve powers of 
the Crown forever’, Kerr recalled.” Despite denying that he ever discussed 
tactics with Kerr, Fraser placed intense pressure on the Governor-General 
not only to consider the advice of the Prime Minister as merely ‘one view’ 


among others, but indeed to act against the advice of the Prime Minister in 
favour of Fraser’s own insistence on an election for the House of 
Representatives. Fraser wanted Kerr to be absolutely clear on ‘what I would 
be saying if there wasn’t an election’.'’ Kerr confided to his friend Ken 
Gee: ‘He was under pressure from Fraser who was threatening virtually— 
this is what John said—to denounce him as a Labor party stooge’.'" 

In this extraordinary, even menacing, exchange during their meeting on 6 
November, Malcolm Fraser himself has acknowledged: 


I said, ‘Your Excellency, you know if there’s not an election at the end 
of the day, I’m going to have to say something about what that means, 
and I regret it, but it will mean obviously saying something about this 
office. Because I believe that your duty requires you to provide an 
election and to make sure that there is an election ... In other words, 
you're the last protector of the democratic system in Australia ... I’m 
sure that you would want to go down in history as being that protector’ 
... he would not have wanted to be condemned for failing the office ... 
and I knew that very well ... it was important that he understood that 
... the occasions when you are required to do something contrary to 
the wishes of the Prime Minister might be very rare but if it occurs, it 
occurs. 


Fraser also made it absolutely clear to Kerr that the Executive Council 
minute of December 1974, signed by Kerr, was very much part of this 
broader consideration of ‘saying something about this office’, if Kerr failed 
to act against Whitlam. Kerr had even discussed the Executive Council 
meeting with the leader of the Opposition, telling Fraser that he had signed 
the Executive Council minute because he “knew he would be sacked if he 
didn’t’. But most telling is that Kerr also told Fraser of a further reason 
why he had signed the minute without hesitation; his belief that the minute 
‘would have been justiciable and would have been taken to the courts ... 
Kerr believed it was justiciable ... this is what he as a lawyer said to me’.'"° 

Kerr was aware therefore that any further probing into the Loans Affair, 
as the Opposition had been urging, would inevitably involve himself as the 
authorising signatory to the Executive Council minute. Several such 
inquiries were in fact already under way. In the parliament Fraser had called 


for a royal commission into the loan raising and the Executive Council 
meeting; this possibility had also been considered by the Attorney- 
General’s department in July. The department advised against a royal 
commission in part because it was ‘highly unlikely that Ministers have been 
involved in breaches of the law’. But it had acknowledged that if there was 
a change of government acknowledged, the new government might well set 
up a royal commission.” On 8 November, Queensland Premier Bjelke- 
Petersen contacted the Queensland agent-general in London and instructed 
him to ‘obtain any evidence available’ regarding ‘illegal acts or the 
possibility of fraud in relation to loan raising efforts on behalf of the 
Australian Government’.'" 

The Governor-General’s concern took a dramatic new twist on 10 
November with the provision of a legal opinion from the Sydney barrister 
Alec Shand QC, sought by the Liberal Party just two weeks earlier. Shand 
put forward an astonishing claim: the loan raising authorised by that 
Executive Council minute of 13 December 1974 was illegal, a defrauding 
of the Commonwealth, and constituted a legal conspiracy for which charges 
should be laid against the ministers involved. In reaching this conclusion, 
Shand began with a remarkable ‘principal assumption’: a premise of 
dishonesty on the part of the four ministers present at the meeting—Gough 
Whitlam, Lionel Murphy, Rex Connor and Jim Cairns—who_ had 
recommended the loan raising through the Executive Council on the basis 
that the purposes for which the loans would be used were ‘solely 
temporary’. The Executive Council members had relied on the 
government’s chief legal advisers—the Attorney-General, Lionel Murphy, 
and the solicitor-general, Maurice Byers—in forming that view. However 
Shand presumed that the ministers did not genuinely believe that these 
funds were required for temporary purposes. Shand proposed that the 
ministers were dishonest and deceptive from the outset since they in fact 
believed those purposes not to be temporary. The loans then, according to 
this opinion, were not only not for temporary purposes, they were 
knowingly not for temporary purposes and their pursuit through the 
Executive Council therefore constituted a conspiracy. 

Shand’s opinion rested on accepting this ‘principal assumption’ of 
dishonesty on the part of the Whitlam government ministers and his 
conclusions were in turn based upon his premise. Without the fundamental 


pre-emptive assumption of dishonesty on which to base the argument of 
illegality it would have been impossible to argue anything other than, as 
William Deane QC had in an earlier opinion also prepared for the Liberal 
Party on this same matter, a genuine difference of legal opinion as to what 
constituted ‘temporary purposes’. Shand dealt with that prospect by simply 
dismissing Murphy’s legal opinion as not only unreasonable but as in itself 
deceptive and dishonest. The argument of temporary purposes became, in 
Shand’s words, ‘the deceit practiced upon the Governor-General’. Shand 
concluded: ‘there is a strong foundation for the laying of charges ... against 
the four members of the Executive Council’. Specifically, two criminal 
charges: conspiracy to defraud the commonwealth and conspiracy to 
deceive the Loan Council, each carrying a potential jail term of up to five 
years. 

Shand also considered the unavoidable question of the role of the 
Governor-General in any claimed conspiracy, suggesting, ‘should it be 
thought at all feasible to include the Governor-General in the allegation of 
deceit relating to these executive decisions, I see no advantage in so 
doing’.'” But with Fraser threatening to ‘denounce’ him and now facing the 
prospect of criminal charges being laid in relation to the Executive Council 
meeting, Shand’s opinion would have only added to the inordinate personal 
pressure facing John Kerr. 


On the evening of 6 November, journalist Paul Kelly met with both 
Whitlam and Fraser, as he had on several occasions throughout this period. 
Kelly was News Limited’s best known and most influential political 
reporter in Australia and was covering the unfolding crisis for the Canberra 
bureau of The Australian. To Kelly, Whitlam remained confident as he had 
throughout that Kerr would act only on the advice of his ministers and 
moreover that Kerr was ‘rock solid’ on this. After their meeting earlier that 
day, Whitlam was more convinced of this than ever. Kelly’s meeting with 
Fraser was later the same day, early in the evening, and Kelly was struck by 
the ‘depth of confidence he displayed and, even more, by how explicit he 
was in predicting Kerr’s actions’. Fraser told Kelly off the record, ‘Do you 
know how this will be resolved? It will be resolved by the Governor- 
General intervening. He will sack Whitlam and appoint me as Prime 
Minister’. Kelly was shocked, both by the information and by Fraser’s 


absolute certainty in it: ‘it had a tremendous effect on me’. Yet, despite his 
enormous misgivings, Kelly kept this information off the pages of The 
Australian, maintaining that whatever was said off the record stayed off the 
record. 

After one of the longest and most demanding days of the crisis, Whitlam 
was buoyant. He believed the Opposition was collapsing, that Fraser was 
about to back down and that the Governor-General was fully in support of 
the principled stand the government had taken. Over dinner that night in 
Canberra with Graham Freudenberg, family and friends at Zorba’s 
restaurant, they even discussed Fraser’s impending demise, the folly of his 
impatience for power, his petulance, and speculated on his impossible 
political future after his inevitable loss of the Liberal leadership. Gough 
Whitlam leant across the table, raised a glass, and proposed a toast to Sir 
John Kerr: ‘my best appointment’ .'” 


10 
THE THIRD MAN 


As he will be in the shades of history when this is read, his role should be 
known. ' 
—John Kerr 


EARLY ON TUESDAY morning, 11 November 1975, Clarrie Harders was 
in his Canberra office reading the daily newspapers. A brief item under 
“Vice-Regal News’, usually warranting no more than a cursory glance, 
interrupted his quiet routine: 


His Excellency the Governor-General received the Right Honourable 
Sir Garfield Barwick, Chief Justice of Australia, at Admiralty House, 
Sydney, yesterday morning. Later the Governor-General entertained 
the Chief Justice at luncheon at Admiralty House.’ 


Harders was shocked. He read the notice again, momentarily puzzled. The 
Governor-General, Sir John Kerr, had met the Chief Justice in Sydney the 
previous day—twice—and yet the Prime Minister knew nothing about it.’ 
This was the first indication for Harders of the existence of a parallel 
narrative—one of secret meetings, confidential exchanges and private 
agreements—that had developed over the previous months and of which he, 
like the Prime Minister, had been completely unaware. The meetings 
between Kerr and Barwick on 10 November 1975 had not only been held in 
secret from the Prime Minister, they had been held in defiance of him and 
his explicit and unqualified advice to the Governor-General weeks earlier 
that he not meet with the chief justice. The significance of this was 
absolute. Harders, the career public servant with an untroubled commitment 
to established procedure, official channels and institutional propriety, could 
see at once that the fundamental presumptions of formal governmental 


power had been undermined, that government had been compromised and 
ultimately usurped by the elevation of unofficial power beyond even the 
Prime Minister. It was this that shocked Harders: the repudiation of the 
Prime Minister and his government had reached the highest levels. 


Sir John Kerr had been Governor-General for just eight months when, in 
March 1975, he approached the vice-chancellor of the Australian National 
University with a confidential request. Kerr put forward an unusual 
proposition—the formation of a group within the university to meet with 
him, in confidence and without the knowledge of the Prime Minister, and to 
advise him on the nature and extent of his powers as Governor-General.’ 
Kerr did not inform Gough Whitlam that he had sought advice from this 
hand-picked advisory group—or indeed that he harboured any doubts 
regarding his role and powers—and Kerr never revealed the role played in 
the formation of this group by its most senior judicial figure, Sir Anthony 
Mason. Mason was at that time a sitting justice of the High Court of 
Australia, and a pro-chancellor of the ANU. He and Kerr had been ‘close 
personal friends’ since Mason first appeared as a junior counsel to Kerr in 
the 1950s,° and it was Mason who drove the discussions with Kerr on the 
establishment of this advisory group, conferring directly and confidentially 
with the Governor-General about ‘constitutional problems’.° 

Kerr’s request for confidential advice posed ‘some difficulty’ for Justice 
Anthony Mason, since the matters that this group was likely to consider 
were those same controversial political and legal points currently the 
subject of intense political debate and that were also likely to come before 
the High Court. Mason acknowledged his dilemma to Kerr: 


I have felt some difficulty as to my own participation in the 
discussions, for it may appear to some that we are engaged in the 
consideration of important questions which may sooner or later come 
before the High Court for decision. No doubt the questions which you 
have in mind are presently hypothetical. Unfortunately the 
hypothetical questions of today have a distressing habit of becoming 
the actual questions of tomorrow. I therefore doubt whether it would 
be proper for me to become a member of the group on a continuing 
basis.’ 


While expressing some doubt over his own involvement, Mason told Kerr 
that he would attend the initial meeting and ‘refrain from expressing my 
opinion on questions which might become controversial’.* The group, 
variously described as a ‘seminar’ or a ‘tutorial’ for the Governor-General, 
met twice at the ANU during September 1975; Sir John Kerr attended with 
his official secretary, David Smith. By October, with the Opposition 
senators refusing to vote on the government’s Appropriation Bills, it was 
clear that the ANU was involving itself in matters of partisan political 
controversy of the highest dimension with the Governor-General—a fact 
that was creating unease among some members of this curious group. Kerr 
was told that their ‘tutorials’ would have to cease. Professor Geoffrey 
Sawer recalled: ‘my thumbs pricked a warning that the University shouldn’t 
get actively involved in a situation involving actual rather than academic 
problems, and Sir John gracefully agreed to ceasing our tutorials’.’ 

The end of his private tutorials did not signal the end of Sir John Kerr’s 
solicitations to Justice Mason. Before the Opposition had taken action in the 
Senate against the government’s Budget Kerr had initiated, according to his 
records, what he termed a ‘running conversation’ with Mason to discuss 
‘probable future events and discretionary alternatives open to me’.’ These 
records describe a series of strategic and undisclosed exchanges that 
continued throughout the period of mounting political crisis, marked by the 
extraordinarily close involvement of both Justice Mason and the Chief 
Justice Sir Garfield Barwick in Kerr’s final actions, and which ended only 
with the end of the Whitlam government itself. 

Kerr later set out a detailed archival record of what had transpired 
between himself and Justice Mason and without which ‘his part in my 
thinking in October-November 1975 will not ... be known to history’: 


In the light of the enormous and vicious criticism of myself, I should 
have dearly liked to have had the public evidence during my lifetime 
of what Mason had said and done during October-November 1975 ... 
[but] he would be happier ... if history never came to know of his role. 
I shall keep the whole matter alive in my mind till the end, and if this 
document is found among my archives, it will mean that my final 
decision is that truth must prevail, and, as he played a most significant 


part in my thinking at that critical time, and as he will be in the shades 
of history when this is read, his role should be known." 


The scenario depicted in Kerr’s record dramatically recasts our 
understanding of these events and of the role of key individuals within 
them. This remarkable document presents a hidden history, now left for 
archival posterity as much for personal vindication as public illumination. 
Kerr records that, at every stage in the painstaking, strategically fraught, 
politically acute and apparently confidential discussions between the 
Governor-General and the Prime Minister during the critical month from 12 
October to 11 November 1975, he was confiding every meeting and 
recounting every detail to Justice Mason, ‘to fortify myself for the action I 
was to take’.” Sir Anthony Mason has steadfastly refused to speak on these 
matters, despite repeated requests to do so. Whitlam meanwhile, was 
oblivious to it all. 

The precise nature of Mason’s role in Kerr’s deliberations has never been 
revealed, neither by Kerr nor by Mason himself. In his memoirs Kerr 
referred cryptically to ‘conversation with one person only other than the 
Chief Justice’. Although speculation soon emerged that Mason was this 
unidentified ‘third man’ in conversation with Kerr, it would be another 
twenty years before he was identified as the ‘third man’ and as having 
spoken to Kerr during that time.“ But Kerr’s records suggest that Mason 
was not merely the third man: he was, in many ways, the man. From their 
earliest discussions, months before there was even any Supply crisis in the 
Senate, Kerr records that it was Mason who met, talked with, planned for 
and counselled him, guiding him through his deliberations and advising him 
on the action he should take. Of equal significance from Kerr’s detailed 
record is his depiction of Mason as providing a necessary bridge between 
Kerr and the Chief Justice Sir Garfield Barwick. 

In the years to follow, the more his own actions were questioned, the 
more eager Kerr became that Mason’s opinions and advice to him should be 
revealed: ‘from my point of view it is unfortunate that they are unknown’, 
Kerr wrote. Five years after these events, Kerr noted in his journal that he 
had renewed his plea to Mason to make his involvement public, and that 
Mason had again refused. Mason’s view, as he still maintained when 


pressed on these matters nearly forty years later was, ‘I owe history 
nothing’. 

What is clear from Kerr’s detailed archival record of these discussions is 
that, even before Supply had been blocked, he had already reached a 
decision on the critical element fundamental to the resolution of the 
political crisis that would engulf the Parliament and occupy much of his 
negotiations with both the leader of the Opposition and the Prime Minister 
in the coming weeks. Kerr accepted without question the existence of ‘the 
reserve powers’ —powers that, although unspecified in the Constitution and 
subject to intense debate, would, if presumed to exist, enable the Governor- 
General to act independently, even against the advice of his elected 
ministers. ‘The existence of the reserve powers was taken for granted ... 
from the outset’, Kerr later wrote. 

But the question of the existence of the reserve powers was not only the 
subject of intense legal debate, it lay at the heart of the political differences 
over the role of the Governor-General. The advice proffered by the 
Opposition shadow Attorney-General Robert Ellicott, which Kerr had 
dismissed to Whitlam as ‘bullshit’, was that the reserve powers not only 
existed but that Kerr should act on them immediately and remove Whitlam 
from office from the moment Supply was blocked. Even within the Liberal 
Party, views were divided on this central question; former Prime Minister 
Billy McMahon later acknowledged that he did not accept that the 
Governor-General had the power to dismiss a government.’ The 
government’s chief law officers and formal legal advisers to the Governor- 
General—the solicitor-general, Maurice Byers, and the Attorney-General, 
Kep Enderby—firmly rejected Ellicott’s approach: ‘Mr Ellicott’s expressed 
views are wrong’, they advised the Governor-General." But from his own 
record of their conversations over this time, Kerr had not even received the 
advice of his legal advisers when he declared to Mason that he would 
ignore it anyway, in favour of the advice of the shadow Attorney-General, 
Robert Ellicott: ‘a joint opinion of the Law Officers to the contrary would 
certainly not deter me if the moment arrives for action’, he told Mason.” 

Kerr had already decided that he could act against Whitlam and his 
government as early as 12 October 1975, at the time of the very first of his 
discussions with Mason when, Kerr’s archival record states, they 
considered “probabilities, options and timing’. On that day, when there was 


no crisis, no block in the Senate and as Kerr himself noted, ‘no conceivable 
ground for action on my part, supply not having been blocked’”, Kerr 
resolved that he should not act yet, but that he should ‘await further 
developments’. By 17 October, with Supply blocked for barely two days, 
Kerr was even more certain in his decision to act against the government. It 
was just a question of when: ‘the real question at this time is whether I 
should act before the money runs out and whilst the Senate is still only 
deferring’, he noted.” 

The next week, as Kerr’s archival record presents it, he again met with 
Mason and on 20 October resolved to ‘still follow the same line’ and do 
nothing for the moment. According to Kerr’s records, it was at this meeting 
and again by phone the following day that he and Mason discussed for the 
first time ‘the desirability ... of seeking Barwick’s formal advice’. The 
notion of the Governor-General seeking ‘formal advice’ from the chief 
justice, against the advice of the Prime Minister, was an exercise of 
unilateral vice-regal power, since the Governor-General’s formal adviser is 
the Prime Minister and his formal legal advisers are the solicitor-general 
and the Attorney-General. The problem for Whitlam was that, unknown to 
him, Kerr now viewed this proper relationship between Governor-General 
and Prime Minister not as a simple reflection of institutional democratic 
reality but as a matter of personal humiliation, as ‘the constitutional 
doctrine of a Vice Regal puppet or automaton’.” Yet, perversely, Kerr would 
seek ‘formal advice’ from the chief justice—even against the Prime 
Minister’s direction—and act on it. 

At this point, as Kerr recorded it, Mason advised that he should only 
approach Barwick once he knew ‘what he would be likely to advise’. 
Barwick believed, as Ellicott did also, that Kerr should move immediately 
against Whitlam; ‘Barwick ... would advise immediate radical action— 
dismissal’, Kerr noted. Barwick therefore should only be approached once 
Kerr was ready to act. The timing of this exercise was crucial and, 
according to Kerr’s record of their conversation, Mason cautioned that 
‘such advice [immediate dismissal] would be disastrous at this time’. Kerr 
would continue to ‘follow the same line’ as previously determined upon, 
Barwick’s advice could wait.” The next day Whitlam reminded Kerr that he 
was not entitled to seek outside advice, that ‘I could get advice only through 


him’.* Kerr ignored this directive and, according to his records, told Mason 
of it and continued to seek outside guidance. 

Kerr’s actions represented a dramatic subversion of the role of the 
Governor-General in a parliamentary democracy as an appointed official 
who acted on the advice of his ministers. In seeking external advice without 
the knowledge, much less the approval, of the Prime Minister, Kerr had 
stepped away from the office of the Governor-General defined in terms of 
its relationship with elected government. He had instead embarked upon the 
precarious prescription of independent power, unqualified by recourse to 
the electoral system, cementing that power by reference to further advice 
that had in turn also been established at his own discretion. Through this 
circular, self-referential process, Kerr was constructing an entirely new 
notion of an independent, unelected Governor-General with literal and 
extensive powers, a view that was at odds with the democratic 
understanding of the role and certainly at odds with Whitlam’s unstinting 
trust and belief in him—personally and as Governor-General. 

Like Kerr’s dealings with Justice Mason, the interaction between Kerr 
and Barwick on this political struggle stretched back several weeks, to 20 
September when Kerr was guest of honour at the annual dinner of the Order 
of St Michael and St George in Sydney.” Kerr was seated next to Barwick 
and the two discussed the possible role of the Governor-General should the 
Opposition senators refuse to vote on the government’s Appropriation 
Bills.” Kerr asked Barwick whether he would be prepared to advise him on 
his own position and actions. The chief justice agreed.” A week later, as 
guest of honour at the United Nations Association of Australia ball in 
Sydney, Kerr was seated next to Paul Cullen, a mutual friend of his and the 
leader of the Opposition, Malcolm Fraser. Cullen later wrote to Kerr 
reminding him of their conversation—an account that Kerr disputed. Kerr 
had surprised Cullen with his frank commentary on the political situation 
brewing in Canberra and his eagerness for Cullen to transmit his remarks to 
Fraser. He was keen for Cullen to convey to Fraser that ‘I would know what 
action to take if Fraser could make a strong enough case’. Cullen told Kerr 
that he had passed his comments on to Fraser.* 

The fear of his own dismissal, which Kerr repeatedly expressed with 
alarm and indiscretion, had been raised with him by Sir Geoffrey Yeend, 
deputy head of the Department of Prime Minister and Cabinet and former 


principal private secretary to Sir Robert Menzies. Yeend had played a key 
role in the Petrov affair, leaving Whitlam initially sceptical about his 
appointment to Prime Minister and Cabinet but was persuaded by John 
Menadue to Yeend’s professionalism, public service ethos and 
trustworthiness.” Kerr later recorded in his journal that Yeend had asked 
him in September whether, in the event of Supply being denied, he had 
given any thought ‘to what could happen if you were to consider taking 
action yourself? Your own position could be in doubt’, and suggested, ‘It 
could be a race to the Palace’. Kerr disagreed, telling Yeend that if he 
decided to act, there would be no race to the palace because ‘I do not have 
to go to the Palace’.” 

These exchanges reveal that Kerr had been casting widely for political 
and legal guidance about the ‘events in Canberra’ that were still some 
weeks away. Six weeks before the ‘reprehensible circumstances’ of Rex 
Connor’s resignation and six weeks before Supply was blocked in the 
Senate, Kerr had already accepted that he had a capacity to act 
independently—of government and of ‘the Palace’ in whose name his 
powers were exercised. 

Kerr’s consistent and repeated concern was for his own security, that the 
Prime Minister might advise the Queen to dismiss him as Governor-General 
if he knew that his own dismissal was being contemplated. Kerr was 
presented with an unexpected opportunity to canvass his concerns directly 
with ‘the Palace’ in the unlikely setting of Port Moresby in September. The 
occasion was the achievement of one of the Whitlam government’s earliest 
foreign affairs commitments—the transition to an independent Papua New 
Guinea. Formal independence on 16 September, under Papua New Guinea’s 
first Prime Minister, Michael Somare, was marked by a series of 
Independence Day celebrations on 15-17 September. Sir John Kerr 
presided as Australia’s Governor-General, Fraser and Barwick were present 
at Whitlam’s personal invitation and the Prince of Wales attended as the 
Queen’s representative. Whitlam addressed the state dinner that evening, 
describing independence as ‘an idea whose time had come’.” It was a great 
personal and political validation for Whitlam, whose ambitious five-year 
timeline to independence in 1970 had been greatly criticised: ‘If history 
were to obliterate the whole of my public career, save my contribution to 
the independence of a democratic PNG, I should rest content’. 


During Prince Charles’ 1974 visit to Australia, Kerr had discussed with 
him the possibility of Charles’ own future appointment as Governor- 
General, a proposal seriously considered in light of the lengthy time the 
prince was likely to wait before becoming king.“ Kerr took this previous 
interaction to suggest a personal connection to the Prince of Wales and now, 
as the two met again in Port Moresby, the Governor-General took the 
extreme step of raising with the prince the possible dismissal of the 
Whitlam government and his grave fears that he would himself be 
dismissed by Whitlam should he do so. Apparently oblivious to 
constitutional expectations, Charles replied, according to Kerr’s notes of 
their exchange, “But surely Sir John, the Queen should not have to accept 
advice that you should be recalled at the very time, should this happen 
when you were considering having to dismiss the Government.” On his 
return to England, Charles took up Kerr’s concern with the Queen’s private 
secretary, Sir Martin Charteris. Unknown to Whitlam, who considered 
Charteris a friend, Charteris then wrote to the Governor-General just one 
week before the Supply crisis began, with equally remarkable advice. 
Charteris told Kerr that, should what he euphemistically termed ‘the 
contingency to which you refer’ arise, the Queen would ‘try to delay things’ 
although, Charteris acknowledged, in the end the Queen would have to take 
the advice of the Prime Minister.” Neither Kerr nor the Palace ever revealed 
that, weeks before any action in the Senate had been taken, the Governor- 
General had already conferred with the Palace on the possibility of the 
future dismissal of the Prime Minister, securing in advance the response of 
the Palace to it. 

This was one of the several critical conversations and understandings 
reached without the knowledge of the Prime Minister, neither revealed at 
the time nor for decades to come. This was the case not only for Kerr’s 
exchanges with Prince Charles and Justice Mason, but also for Fraser and 
Barwick who held a lengthy meeting in the official hotel in Port Moresby 
during the independence celebrations that neither publicly acknowledged 
but that Barwick later confirmed to Menzies’ biographer, Frances 
McNicoll.” Whitlam’s principal private secretary, John Mant, first became 
aware of the meeting only by accident; he had forgotten his hat and, on 
returning to the hotel, was shocked to see the chief justice and the leader of 


the Opposition emerging, deep in conversation and oblivious to his 
presence, from one of the hotel rooms: 


we were in the annexe of the hotel and there was an open stairwell 
with rooms on each side and I went up the stairwell and as I went past 
one room the door opened and out came Barwick and Fraser obviously 
deep in thought, they didn’t even see me walk past.” 


Barwick later wrote that he had no communication during 1975 ‘about 
political matters at any time with any members of the government or 
opposition parties, Senators or members, or any other person outside my 
immediate family and close friends’.* Given Barwick’s view of the law as 
everything, this left him with a great deal of room to move. Barwick’s 
conversation with Fraser could have covered legal matters, such as the 
timing of the handing down of the High Court’s decision on the Senate 
(Representation of Territories) Act, which would be critical to the timing of 
the blocking of Supply. During the High Court sitting in Melbourne in 
October, Barwick twice visited Sir Robert Menzies, as he and Fraser both 
did whenever they were in Melbourne—tt was a natural pilgrimage for past 
and present Liberal members. Barwick was with Menzies when a message 
came in from Fraser in Canberra letting him know that the Opposition ‘was 
acting’, that Supply was to be blocked.” 


The start of the end game for John Kerr was 6 November 1975, with 
Whitlam’s intention to hold a half-Senate election.“ Whitlam had told Kerr 
of his decision before the Executive Council meeting that day, telling the 
Governor-General that this would be put to him as formal advice the next 
Tuesday, 11 November. That evening Whitlam met with his head of 
department, John Menadue, Frank Ley (the chief electoral officer), Fred 
Daly and Doug McClelland to discuss the election timetable. Ley advised 
that the proposed half-Senate election should be announced on 11 
November for it to be held on 13 December. The department was already 
preparing the necessary papers, having advised Whitlam earlier that week to 
inform Kerr of the decision, and Menadue set in train the arrangements for 
the Prime Minister’s meeting with Kerr on 11 November.” The advice to the 
Governor-General was put in writing and a draft copy of Whitlam’s letter 


advising the half-Senate election was delivered to Kerr while he was still in 
Sydney, meeting with Anthony Mason and Garfield Barwick.” The draft 
was provided both as a courtesy and as an opportunity for Kerr to raise any 
queries or concerns with Whitlam before his formal recommendation on 
that day—Kerr expressed neither. 

This followed the pattern Whitlam had previously established with Sir 
Paul Hasluck and had continued with Kerr, of raising matters to be 
recommended to the Governor-General in advance of their meeting.“ 

But 6 November was also the date on which Kerr himself decided that no 
political compromise could be found and most remarkably that he therefore 
‘had to accept’ what was presented to him by the leader of the Opposition: 
‘It was clear to me on 6th November that no compromise could be found ... 
I had to accept what they did in the Senate and what their leader, Mr Fraser, 
told me they would continue to do’.* These were, as Paul Kelly has argued, 
‘extraordinary claims by any measure: a governor-general who is supposed 
to act on the advice of his prime minister asserts that he had no option but 
to act on the advice of the opposition leader on an issue that involved 
dismissal’. What prompted Kerr to act in those final days was not, as he 
later claimed, Whitlam’s unwillingness to compromise but quite the 
opposite: it was precisely when a political resolution had been reached that 
the Governor-General shunned the Prime Minister and reached instead for 
the leader of the Opposition. 

The half-Senate election was due before 30 June 1976 and throughout 
that time it was ‘the main tactical tool in the struggle between the two 
sides’.” What is remarkable is how effectively the significance of this 
looming half-Senate election and of Whitlam’s final decision to call it has 
been lost to history, taking its place alongside the 1974 double dissolution 
as a forgotten yet critical point in the trajectory of the Whitlam government. 
By 5 November, Whitlam’s intention to call the half-Senate election was as 
clear as the Opposition’s determination to stop it: ‘they are prepared to go to 
any lengths to prevent a half Senate election’, Whitlam told the parliament.“ 

Whitlam was well aware of the need to ensure Supply to cover such an 
election—this had been precisely the situation at the time of the May 1974 
double dissolution when Sir Paul Hasluck had granted Whitlam the election 
contingent on securing Supply. In that case, the election had been 
announced and Supply had been passed—by the Opposition-dominated 


Senate that had previously threatened to block it. Whitlam again intended, 
once the half-Senate election had been called, to return to the Senate and 
secure Supply. This had been the expectation from the earliest days of the 
crisis: ‘1f Sir John grants the Prime Minister a half-Senate election then the 
Opposition will pass temporary Supply for the course of that election’.” The 
Governor-General would have no choice but to accept the Prime Minister’s 
advice since, as even his loyal private secretary David Smith conceded, for 
a Governor-General to refuse the advice of a sitting Prime Minister would 
have precipitated a constitutional crisis of an entirely different order.” 

Fraser was also under no illusion that with the announcement of a half- 
Senate election the Opposition’s strategy would collapse, that ‘the pressure 
on the Opposition to back down would probably be irresistible’.’ A move 
towards an election of any sort—whether for the Senate, half-Senate, House 
of Representatives or a double dissolution—would have tipped those 
already hesitant Opposition senators to vote on the Budget.” Senator Fred 
Chaney acknowledged that the wavering Liberal senators ‘were wanting a 
way out, and that [a half-Senate election] would’ve been going back to the 
people in some form’.* 

The release of new opinion polls that week had buoyed Whitlam in this 
decision, with support for Fraser at an all-time low and a 10 per cent 
increase in Labor Party support since the crisis began.“ Of particular 
interest to government strategists was that a clear trend back to the 
government, seen from the first week the Opposition had blocked Supply, 
had dramatically escalated over the previous two weeks and was growing 
with every day that the Opposition strategy in the Senate continued.” 

While Whitlam was confirming with Kerr his intention to call the half- 
Senate election, Kerr was drafting a letter of dismissal to him. In it, Kerr 
traversed events over the previous twelve months, with a particular 
digression through the Executive Council Meeting of 13 December 1974. It 
was a fourteen-page handwritten exposition of the journey through which 
Kerr had moved from what he acknowledged was his proper constitutional 
relationship with his ministers—‘to adhere to the fundamental principle of 
responsible government and follow the advice of my Ministers’—to his 
decision nevertheless to act unilaterally against that advice. And much of it, 
once again, was all about John Kerr, in particular his continuing concerns 
that he had ‘endured public criticism’ over his signing of the Executive 


Council minutes from the previous December and the possibility of a legal 
challenge to that meeting: 


My plain duty is and has been to adhere to the fundamental principle 
of responsible government and follow the advice of my Ministers. It is 
they who must advise the Governor-General and it is they who must 
take the responsibility for their advice. 

. unless the action proposed was plainly illegal and the point of 
law clearly unarguable, a Governor-General should assent to the action 
proposed by his Ministers so that all questions of illegality may be 
determined by the Courts. 

I recite these facts to illustrate that I am not unmindful of my 
constitutional duties and my proper relationship with my Ministers. 
That I have been prepared to discharge my duties and uphold that 
relationship was, I believe, demonstrated in my actions in connection 
with the Executive Council meeting of 13 December 1974. Having 
exercised my function to counsel and warn my Ministers in relation to 
their proposal to seek a massive foreign loan for ‘temporary’ purposes, 
and having been informed of the legal advice given by the Attorney- 
General, I signed the Executive Council Minute, knowing that my own 
reservations about the legal position could be tested in the Courts. I 
also had to endure public criticisms that I had preferred to be at the 
opera rather than attending to Executive Council matters ... 

I pass now to contemporary events. Once again, the Governor- 
Generalship is under public scrutiny and criticism from some sections 
of the community ... 


It was not until the final paragraph that Kerr moved to the critical point: 


As you are unable to obtain Supply from the Parliament, and as the 
Leader of the Opposition has assured me that he is in a position to 
secure passage of the Appropriation Bills and that, upon the granting 
of Supply, it would be his intention to recommend the dissolution of 
the House of Representatives, I believe it to be my duty to secure 
advisers who will resolve the present Constitutional deadlock in the 
interests of the nation. Accordingly, in accordance with section 64 of 


the Constitution, I hereby determine your appointment as my Chief 
Adviser and Head of the Government.” 


This original draft was one of at least two lengthy draft letters of 
dismissal, never used, found in Kerr’s papers. Their timing, language and 
preoccupations say a great deal about Kerr’s own sense of humiliation at the 
hands of the Whitlam government and the part this played in his 
determination to reject what he himself recognised as his proper 
constitutional role. Kerr’s frequent references to himself, to his concern at 
having to ‘endure public criticism’—at the time of the Executive Council 
meeting in December 1974 and again during the current crisis—in a letter 
purporting to set out his reasons for the unprecedented dismissal of an 
elected government, were alarming, suggesting a decision driven as much 
by a sense of personal affront as constitutional crisis. 

At no stage in this wide-ranging excursus through his personal, political 
and legal considerations did Kerr suggest illegality on any matter by the 
government, not even in the proposed alternative financing arrangements 
about which he expressed obvious concern. His letter turned in the end to 
the parliament, to the political situation in which the Opposition had refused 
to vote in the Senate on Supply. Kerr’s view was that this had moved into 
an intractable stalemate with neither Whitlam nor Fraser open to 
compromise: 


I am also obliged to take into account the advice given to me by 
yourself and by the Leader of the Opposition, and repeated publicly by 
each of you, that you both are firm in your respective attitudes and that 
no compromise solution acceptable to both of you can be found. 
[Emphasis added] 


In fact, by 6 November Kerr knew that Whitlam would now be advising a 
half-Senate election. 

The Governor-General had failed to ‘counsel and warn’ his Prime 
Minister on two critical aspects in his thinking: first, that any solution to the 
situation had to be acceptable to both Whitlam and Fraser, not just to 
Whitlam as Prime Minister whose right it was to call and determine the 
timing of an election. This construction gave Fraser an extraordinary power, 


enabling him effectively to veto any attempt by Whitlam to resolve the 
crisis, simply by refusing to accept it. Second, Kerr did not tell Whitlam 
that he would not accept a half-Senate election, even though Kerr had 
himself proposed this option to Whitlam the previous week. This was not a 
legal point—Whitlam was entitled to and had been expected to make this 
call since the start of the crisis—but it was a critical political decision on 
Kerr’s part, of which he had a duty to inform his Prime Minister whose 
moves towards a half-Senate election he never disputed. But Kerr could not 
so advise and warn because, by his own admission, as early as September 
he had decided on a policy of ‘silence’.” 

The short, peremptory letter of dismissal ultimately used began where 
this draft ended, with a short statement of the Governor-General’s power 
under section 64 to determine the commission of his ministers. It could not 
have been more different from the rambling, self-absorbed draft letters that 
remain unused among Kerr’s papers. The final letter was to be accompanied 
by a statement ostensibly from the Governor-General, setting out the 
reasons for his decision. According to Kerr’s archival record, Justice 
Anthony Mason’s role in the dismissal of the Whitlam government was 
complete with his authorship of this statement. Kerr states that, at their final 
meeting in Sydney on 10 November, Mason handed him ‘a document ... in 
his own handwriting’, that he added some material to this sheet of 
handwritten notes, but otherwise used Mason’s words as his own: ‘that 
sheet as added to by me became incorporated in my final public statement’. 
Thirty-five years later, when asked specifically about his authorship of one 
of these key dismissal documents, Mason refused to comment.” 

Here was the natural denouement of the one consistent theme through the 
life of the Whitlam government—the denial of its legitimacy from the 
moment of its election in 1972 and from the moment of its re-election in 
1974—1ts gradual occlusion and the construction in its stead of a quasi- 
governmental relationship with the leader of the Opposition. The events of 
11 November 1975 would be the irresistible conclusion of a process that 
had begun with the Whitlam government itself. The Governor-General, the 
chief justice, a High Court justice, the Prince of Wales, the private secretary 
to the Queen and the leader of the Opposition had all over those critical few 
weeks acted without the knowledge of and at times against the express 
advice of the Prime Minister. 


By 10 November, as the Governor-General met the chief justice to 
discuss his decision to refuse the Prime Minister’s advice to call a half- 
Senate election, Malcolm Fraser had already assumed power, if not yet 
office. Fraser asked Whitlam for one final meeting, ostensibly as a last- 
ditch attempt to resolve the crisis, to be held on the morning of 11 
November. In a pre-emptive assumption of prime ministerial authority, 
Fraser also ‘demanded’ that senior public servants attend to provide the 
Opposition with advice at the meeting. Whitlam had to remind the leader of 
the Opposition that public servants gave advice to the government, not to 
the Opposition.” 

The Governor-General not only concealed his views and his intentions 
from Whitlam but he also, with the pretence of his unfaltering acceptance of 
the Prime Minister’s intended advice for a half-Senate election, deceived 
him. Behind the illusion that Kerr’s formal relationship with government 
had now become, the Governor-General continued to reveal to others what 
he kept hidden from the Prime Minister. In his record of their final 
conversation, Kerr states that he sent a copy of the (as yet unpublished) 
advice of the government’s chief law officers—the solicitor-general and the 
Attorney-General—directly to Mason’s Sydney home. It was clearly 
improper and possibly illegal, but in a singular expression of the perversion 
of the process of government this entire episode represented, Kerr sought 
‘consent’ to send this document not from the Prime Minister, but from 
Justice Mason himself: ‘with Sir Anthony’s consent, I sent him a copy of 
the Byers’ “opinion” .® 

Kerr’s wife, Anne, was also forewarned of these critical decisions and 
vice-regal intentions, days before the Prime Minister was aware that they 
had even been contemplated. Anne Kerr described in her own memoirs how 
‘on Sunday 9 November John told me of the action he had decided to 
take’.“ Kerr gave his wife the documents he had already prepared, 
requesting her comments and even incorporating one of her suggestions. 
Having discussed these matters of state with his wife, and maintaining his 
silence from the Prime Minister, Kerr’s archival notes record that he then 
called Anthony Mason and arranged to have another “private talk’ with him 
later that day. 


I began the conversation by saying that I had decided to dismiss the 
Government, commission Fraser as a caretaker Prime Minister and get 
Parliament dissolved on Tuesday the 11th if the crisis was not resolved 
by then. He said quite spontaneously and with genuine relief, ‘I am 
glad of that. I thought that I might this afternoon have to urge that 
course upon you’. 


Kerr’s record of their ‘rolling conversation’ continues, with them then 
turning to the question of seeking Barwick’s advice which, as they both 
knew, would be to urge dismissal: ‘Neither he nor I had any doubt that 
Barwick would be of the same view as we held’, Kerr wrote. Kerr records 
that although Mason encouraged him to speak to Barwick, he did not want 
his own involvement with these discussions over the previous month known 
and Barwick should be pressed to speak to Mason about Kerr’s decision, 
yet should remain unaware of Mason’s involvement in it. According to 
Kerr’s record, it was imperative that Barwick’s advice not run counter in 
any way to the discussions and actions already set in train, including the 
statement for public release, allegedly drafted by Mason, that would 
accompany Kerr’s action on 11 November. Kerr told Barwick 
disingenuously that ‘it would be a great comfort to me to know that he and 
Mason were of the same view about the general principles ... It seemed to 
me to be useful, if Barwick were willing, for him to talk to Mason because 
this might help him formulate his advice’. Having established his story and, 
according to his archival account, in Mason’s presence, Kerr then rang 
Barwick at his Sydney home and arranged to see him the next day. 


A buoyant, confident Gough Whitlam addressed the National Press Club in 
Melbourne on 10 November, just as Kerr and Barwick were sitting down to 
lunch in Sydney. Describing the situation in the Senate as ‘a remarkable 
example of the unthinkable becoming apparently, to some minds, quite 
acceptable’, Whitlam pointed to the ‘sense of shock’ that had so decisively 
turned people against the Opposition’s actions in the Senate, a sense of 
shock that cut across party lines and joined ‘radical reformers and staunch 
conservatives’: 


I, and thousands of my supporters, have placed our faith in the 
parliamentary system as an instrument for rational change; others on 
the conservative side place their faith in the Parliamentary system as a 
guarantee of order. The Parliamentary system is in fact both—an 
instrument for orderly change. Imperfect as it is, it is the best system 
for liberty with order and the best system for change with order so far 
devised. What is now threatened is both the principle of change and 
the principle of order embodied in that system.” 


Referring to his planned meeting with Fraser for the next morning, Whitlam 
said only that ‘something will happen’. Whitlam would propose again to 
Fraser the compromise first put forward the Kerr, for a delayed half-Senate 
election in exchange for the passage of Supply.” He fully expected the 
Opposition leader to accept this compromise but, if not, Whitlam would 
advise the Governor-General of a half-Senate election on 13 December. 
Either way, a decision would be reached. 

Whitlam returned from the Press Club to the Park Royal motel and an 
unexpected meeting with the acting director-general of ASIO, Frank 
Mahoney. Mahoney had that morning received a highly secret cable from 
the head of the CIA’s East Asia division, Ted Shackley. The cable was ‘an 
official demarche on a service to service link’—a communication not to be 
seen outside the CIA—ASIO link and certainly not to be seen by the Prime 
Minister, whom it all but accused of being a security risk. Whitlam was due 
to deliver his speech to parliament the next day, 11 November, in which he 
intended to reveal the former head of Pine Gap, Richard Stallings, as a CIA 
operative. 

Frank Mahoney, who had been acting director of ASIO only since the 
abrupt removal of Peter Barbour in September, did not accept the view that 
the security service could be beholden to the CIA ahead of its own 
government, and had immediately taken the highly secret cable to the Prime 
Minister. Whitlam had first met Mahoney in his father’s office in the 1940s, 
when Mahoney was a young lawyer working in the Crown Solicitor’s 
office. Mahoney had also been part of the team of lawyers in the Attorney- 
General’s department working with Lionel Murphy on the Croatian 
terrorism issue two years earlier. In handing the Prime Minister this secret 
‘demarche’ cable Whitlam said, Frank Mahoney ‘did his duty’.“ Whitlam’s 


statements on CIA operatives in Australia and his allegations of the use of 
CIA funds to influence domestic Australian politics were seen by the CIA 
as threatening ‘to blow the lid off those installations in Australia ... which 
are vital to both of our services and country, particularly the installation at 


Alice Springs’. The terms covering that installation, Pine Gap, were due to 
be renegotiated by the government in December. The CIA’s ‘frank 


As that day of intrigue ended, Whitlam was set to return to Canberra 
from the Lord Mayor’s dinner in Melbourne on his official RAAF flight. 
The leader of the Opposition, Malcolm Fraser, and his fellow Liberal 
members, Phil Lynch, Andrew Peacock and Billy McMahon, were stranded 
in Melbourne, their flight cancelled due to budget restraints imposed with 
the blocking of Supply in the Senate.” Whitlam, relieved by his decision to 
hold a half-Senate election and magnanimous in what was now his certain 
victory, offered them a lift. In a bizarre precursor to the denouement of the 
following day, Fraser, Peacock, McMahon and Lynch—cocky, talkative, 
bizarrely elated—sat directly opposite John Mant and Whitlam—calm, 
quiet and unusually weary—as the plane headed for Canberra. For 
Whitlam, the political crisis was over; the half-Senate election would be 
announced tomorrow and he was suddenly, unexpectedly, exhausted. John 
Mant looked across at Fraser and Lynch, deep in energetic conversation, 
throwing the occasional glance in Whitlam’s direction, and thought, 
‘they’re up to something, those two’.” 


